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Summary

T&E has consistently denounced the flawed ISDS mechanism (investor-state dispute settlement).
One of the main concerns is that claims by foreign investors, or even threats of claims, could
deter the EU or Member States from adopting measures to protect the environment. We,
therefore, welcome that the Commission proposes to step away from private, ad-hoc arbitration
and establish a multilateral investment court. However, T&E can only give its support to this
initiative if our core concerns—most importantly the protection of the right to regulate—are duly
addressed.

In recent years, we have seen an alarming increase of states being sued by investors in private arbitration
tribunals. In 2016, the total number of claims submitted to international fora such as International Centre
for Settlement of Investment Disputes (ICSID) and others was 62—up from 13 in 2000. This fivefold
increase is additionally alarming as many claims relate to public interest measures taken by states to
protect the environment. This trend has also not gone unnoticed by the public. Countries like Germany
saw numerous street protests and an increased interest in investor-state dispute settlement.”

After 97% of the participants at a public consultation rejected the flawed ISDS, the Commission attempted
to address the issue. The Commission’s TTIP proposal for investment protection indicated a shift towards
attempting to appease public outcry with the Investment Court System (ICS) in November 2015.1
However, the ICS does not address the core flaws of ISDS. T&E has repeatedly voiced its concern over both
systems. Such claims or even a threat of a claim by a foreign investor can lead to a regulatory chill."

The Commission has taken a step in the right direction in attempting to address citizens’ and civil
societies’ legitimate concerns by intending to abolish the controversial private arbitration and rectify the
flaws of ISDS and ICS. The proposal to establish a multilateral investment court (MIC) is certainly a
welcome improvement as it will increase transparency and reduce conflicts of interest. However, a
number of red lines need to be addressed before the new institution is fit for purpose. At its core, the right
to regulate has to be protected and upheld. Substantive rules on investment protection must be improved
parallel to setting up the multilateral investment court. The negotiations and ultimately the creation of
the multilateral investment court need to be transparent, accountable and impartial.’ Should the reform
fall short of addressing some core concerns related to the protection of public health, animal and plant
well-being, the environment, consumers’ and labour rights, T&E’s support for this new system will be
impossible.

For T&E to support the establishment of a multilateral investment court, the following thirteen issues
need to be addressed:

“J= TRANSPORT & n
a briefing by I 20NMEN



1. A truly public process
1.1 A consultation for citizens, not experts

The public consultation is clearly aimed at experts and not the wider public as it does not seek to establish
the public’s view on whether or not to have a court, but merely on its mechanisms. T&E believes that due
to the impact of a new multilateral investment court on citizens, businesses, governments and the
European legal order, a public debate on the very necessity to establish a multilateral investment court is
essential. We, therefore, call on the Commission to host a legitimate public consultation aimed at
understanding the position of citizens.

As it stands, the MIC consultation requires participants to—at the very least—have a good knowledge of
European and investment law. The consultation falls short in two areas: questions are highly technical and
questions cannot be answered without prior knowledge of the Commission’s intentions. In addition,
questions are being phrased in very complicated terms lacking clear language." Nowhere does the
Commission outline that the convention establishing a multilateral investment court cannot change
jurisdiction and, therefore, the underlying substantive investment protection provisions.

1.2 Transparent negotiations with wide CSO participation

The consultation does not address the question of how negotiations for a convention to establish the MIC
would be conducted. These must be fully transparent from the very beginning and open to all
stakeholders. Frequent meetings with civil society are key. UNCITRAL and, moreover, the UNFCCC
negotiations are good examples of stakeholder participation.” Delegates and negotiators are very
approachable and have frequent exchanges with stakeholders.

2. A holistic approach to investment protection
2.1 Safeguard the right to regulate

Claims that the multilateral investment court will not affect environmental decision must be viewed
critically. While the multilateral investment court could be an improvement in terms of procedure,
substantial provisions on investment are not touched upon, as these are still to be defined within the
underlying agreements. This is where the real danger to the environment lies. Any improvements the
multilateral investment court may bring will be undermined if substantial provisions on investment in
FTAs or BITs (such as fair and equitable treatment (FET)), indirect expropriation and legitimate
expectations remain the same as in the previous systems. This gives investors a powerful tool to exercise
pressure and sue governments over decisions taken to protect the environment. The past years have seen
numerous, highly controversial cases. These include a $4.7 billion claim for compensation following
Germany’s decision to phase out nuclear energy,"" a $1.4 billion claim over permits for a coal-fired plantin
Germany™ and a currently unknown amount over Romania’s refusal to host Europe’s largest gold mine.*

These examples show that any reform of investment dispute resolution needs to include the pursuit of
sustainable development objectives. The Commission must ensure that, in addition to the negotiations
and establishment of a multilateral investment court, substantive provisions on investment do not
contain the same fundamental flaws as the current provisions on investment protection in FTAs.¥ As such,
protecting the right to regulate via a carve-out clause to protect public policy measures must be
introduced in all FTAs.X We propose the following wording: "Any measure or action undertaken by a Party
that aims or has the effect of contributing to a public interest such as environmental protection—including
measures or actions combating climate change, social protection, consumer protection and public health
protection—does not constitute a breach of the provisions of this Chapter.™"
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2.2 Not losing sight of substantive provisions

While we acknowledge that the Commission cannot create jurisdiction or change substantive provisions
during the negotiations for the multilateral investment court, it should make clear that the work of the
court and substance of investment protection have to go hand in hand. The Commission must apply a
holistic approach to the reform. This process must start as soon as a negotiating mandate is given. The
units responsible for the multilateral investment court and the substantive investment protection
provisions must work in close collaboration. Without this clear commitment, the initiative is an empty
shell and not credible.®

2.3 Aligning treaties

There is a need for a comprehensive reform which ensures that the same dispute resolution system
applies to all—existing and future—investment treaties. It is important that the transition to the
multilateral investment court is a key element of all ongoing and future negotiations. The aim would be
that, in time, this is the only court mechanism for such disputes and that private arbitration as under ICSID
is no longer required.

Bringing all agreements in line is the only way to achieve a real reform of the system and to increase the
relevance and credibility of the new court, rather than a simple exercise of expansion. For example, the
Energy Charter Treaty needs to be brought under the jurisdiction of the new court. The best way forward is
subjecting all investment treaties to the jurisdiction of the multilateral investment court through an opt-
in convention. This way, the jurisdiction of the multilateral investment court would apply to all states that
have signed the convention and between those states of the convention that have an FTA. The United
Nations Mauritius Convention on Transparency for investor-state dispute settlement (“Mauritius
Convention”) could be a model here.” Individual amendments to existing FTAs do not provide the same
certainty as the process can be long or can fail due to a lack of willingness to change the old system.

2.4 Ban treaty shopping

A reform of agreements should also be undertaken to stop so-called ‘treaty shopping’ whereby investors
decide which investment protection system to use to gain maximum financial payout. This misuse of
investment provisions by investors has even been identified as a problem by some private arbitration
tribunals.* Investors must not have a range of fora available to them. Only a holistic reform subjecting all
agreements to the jurisdiction of the multilateral investment court and disallowing the use of the old ISDS
system is acceptable. The reform should—in its core—abolish the flawed ISDS and leave behind private
arbitration to the annals of history.

Another problem closely related to ISDS’s lack of transparency and having investors chose their most
favoured dispute settlement is the practice of out-of-court settlements. Out of 444 concluded ISDS cases
by the end of 2015, 26% were settled.*" This does not include cases unknown to the public or settlements
that took place before filing a claim. While this is also a common practice in domestic legal systems, it
raises serious questions in the context of investment dispute settlement. These out-of-court settlements
happen entirely behind closed doors and do not allow third parties to understand the full extent of the
settlement. After all, even out-of-court settlements can involve high amounts of public money being spent
on compensation and can induce a regulatory chill effect.
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3. Ensuring legality and access to justice
3.1 Checking with the CJEU

One of the main problems with the current system is its incompatibility with the Treaties. This issue has
been raised by several academics™"and recently the European Parliament The EU legal order and
powers of the Court of Justice of the European Union (CJEU) are not currently protected. So far, the
Commission has not asked the CJEU for an opinion on this pressing issue.® Precautions in current FTAs
limiting the powers of arbitration tribunals in relation to domestic law do not sufficiently address the
fundamental concerns about the compatibility of the multilateral investment court with EU law. For
increased legal certainty, the Commission must, therefore, request the opinion of the CJEU before
establishing such a new international court.

3.2 First domestic courts, then international courts

The consultation does not address the exhaustion of domestic legal remedies before obtaining access to
the MIC. The exhaustion of domestic remedies is a key principle in international law. It has also found its
way into investment law.* Allowing investors to bypass this principle only perpetuates their privileged
status. It is, therefore, important that any convention establishing the multilateral investment court
clearly requires the exhaustion of domestic legal remedies before a case can be lodged. After all, domestic
courts by their very nature are best suited to interpret and apply national law.™"

3.3 Equal access to justice for individuals

In the past, many arbitration cases concerned environmental decision-making, such as mining or oil
exploration projects.® Certain investments have had significant impacts on the environment and the
population. Yet, it is impossible for individuals to make their voices heard even though these investments
have had devastating impacts on water supply and sanitation, air quality, land rights— just to name a few.
Furthermore, individuals do not have any possibility to lodge counterclaims in investment tribunals or
courts against an investor breaching his responsibilities towards the environment and the local
population. This is an unbalanced system running counter to the UN Guiding Principles on Business and
Human Rights.*" Regrettably, the consultation does not seek to address this imbalance. The multilateral
investment court still constitutes a separate system for investors only.

One way forward on the procedural level is to allow amicus curiae submissions to go further than the UN
Commission on International Trade Law (UNCITRAL) transparency rules. Thus, well-founded submissions
always have to be accepted and cannot be rejected by the judges. Should submissions be dismissed, a
reasoning by the court should be published.

On a substantive level—and thus parallel to the negotiations for the multilateral investment court—we call
on the Commission to include meaningful access to justice clauses as required in the Aarhus Convention™
in their FTAs to counterbalance the current one-sided system.

4, Preventing conflict of interest and ensure transparency
4.1 Truly independent judges

A major point of criticism that we raised repeatedly is the lack of judges’ independence in the old ISDS and
ICS mechanisms.™ The proposal for the multilateral investment court moves in the right direction to
rectify this problem. In order to increase trust and avoid conflicts of interest, judges must be employed
full-time and receive a fixed remuneration.
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Judges should be selected on a transparent, established and measurable basis. The candidate screening
should be carried out by an independent body. The UK Judicial Appointments Commission** or the
Regional and Judicial Legal Services Commission (RJLSC)* for the Caribbean Court of Justice can serve
as models.

Judges should have a proven track record in public international law and have experience as a national
judge. Moreover, judges must be qualified— besides qualifications in public international and investment
law—in areas such as environment, public health, labour rights, consumer protection, human rights, data
protection and competition law.**

Drawing up of the code of conduct for judges needs to be open and transparent. The European Court of
Human Rights (ECtHR), Court of Justice of the European Union (CJEU), Caribbean Court of Justice (CCJ)
and the WTO have all drawn up codes of ethics, which can serve as models.*

4.2 Docked or stand-alone court

It is unclear from the initial roadmap and consultation if the multilateral investment court would become
a stand-alone institution or docked to existing institutions like the WTO or ICSID. Both options have
advantages, but also pitfalls. A stand-alone institution would be truly independent and address the issues
of conflict of interest in private arbitration. It can, however, face problems of legitimacy, especially if the
number of countries involved is low. On the other hand, docking the multilateral investment court to an
existing mechanism would allow the use of pre-established administrative arrangements, thus making a
transition easier. However, docking to a mechanism like ICSID carries the risk of falling into old traps and
repeating the same mistakes concerning bias and lack of transparency.* Given how important this issue
is, the Commission should have included this question in the consultation.

4.3 Transparent financing

Any kind of financing of the multilateral investment court, whether or not linked to GDP, FDI or a number
of other cases, must be transparent. T&E supports the idea of introducing a user fee for investors when
bringing a case against a state. The user fee should be a sufficient high fixed percentage of the investors’
claims.

Related to the introduction of user fees, is the need for more stringent rule of third party funding. Wall
Street hedge funds heavily invest in ISDS cases hoping for a massive payout in the end. i These funds
cover the investor's’ legal costs in exchange for a cut of the compensation award. Not only does this
practice bring about an increase in the number of cases, but it can also lead to a regulatory chill.
Governments, which do not have these resources available, will be reluctant to regulate in the public
interest due to a fear of a costly compensation claim.

It is, therefore, important that deliberations on the financing of the multilateral investment court take due
account of the above practice and introduce a system that discourages investors from bringing a claim.

5. No correlation between FDI and investment resolution

The question whether investment resolution ultimately improves the global investment climate and
increases foreign direct investment (FDI) is controversial. Academic studies are inconclusive on the precise
correlation between investment dispute resolution and increased FDI. Several studies suggest that the
effect is marginal |t is, therefore, misleading to argue that the multilateral investment court would
positively contribute to the investment climate.
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Conclusions

The pressure of civil society forced the Commission to rethink its approach to ISDS and resulted in a
reform proposal such as ICS and the current multilateral investment court. The added valued of such a
court is that it puts an end to the controversial ISDS and renders the system more transparent and
accountable.

A true reform needs, first and foremost, to ensure that the substance of investment protection provisions
is overhauled. The right to regulate must be adequately safeguarded. The old ISDS mechanism must be
completely abolished by ensuring investors cannot have recourse to it in the future.

Secondly, the whole process of negotiations, establishment, financing and appointment of judges must be
transparent. This includes constant exchange with civil society on these matters and having a truly public
consultation.

Thirdly, the relationship between domestic courts, individuals and the multilateral investment court
needs to be clarified. An opinion of the CJEU on the compatibility of such a court with the EU legal order is
key. Individuals must be given meaningful access to justice.

Finally, the inconclusive relationship of increased FDI through investment dispute settlements needs to be
demystified.

T&E’s support for the establishment of the multilateral investment court is conditional upon the
Commission addressing these core concerns set out in this paper. By failing to address these concerns, we
will not be able to support this initiative further. T&E will continue to closely monitor the process—
including the impact assessment, the negotiating mandate and the negotiations itself—in order to ensure
a true reform of the system instead of mere cosmetic improvements.
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